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1 . 35 U.S.C. 1 01 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

2. Claims 1,3, are rejected under 35 USC 101 because the claimed invention is 
directed to non-statutory subject matter. 

The basis of this rejection is set forth in a two prong test of: 

1 . Whether the invention is within the technological arts; and 

2. Whether the invention produces a useful, concrete, and tangible result. 
For a claimed invention to be statutory, the claimed invention must be within the 
technological arts. Mere idea in the abstract (i.e. abstract ideas, law of nature, natural 
phenomena) that do not apply, involve, use, or advance the technological arts fail to 
promote the "progress of science and the useful arts" (i.e. physical sciences as opposed 
to social sciences for example), and therefore are found to be non-statutory subject 
matter. For a process claim to pass muster, the recited process must somehow apply, 
use or advance the technological arts. 

For claim 1 , the examiner notes that there is a recitation directed to technology in 
the claim; however, it is not considered as sufficient to render the claim statutory. Claim 
1 recites the "electronically posting" of descriptive information. This recited use of 
technology is considered to be a trivial and is not considered to fall within the 
technological arts. For claim 1 , the act of electronically posting the information is just 
the displaying of data, which alone is not considered sufficient to render claim 1 
statutory. The acts of receiving the information (can be by mail), maintaining a list (can 
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be on paper), and updating a bidding status (writing down the most recent highest bid) 
do not require or recite any technology and all of these acts can be done by hand. The 
only act of using technology is the posting of information, which involves no data 
manipulation and is not a meaningful use of the data. Claim 1 is not considered to be 
statutory. 

For claim 3, the examiner notes that the use of a computer network has been 
claimed. The steps of receiving information and providing access do not amount to 
anything other than the receiving of the information and the posting of the information. 
No data manipulation is occurring and nothing is being changed from one state to 
another. The claimed "facilitating" step dose not involve any use of technology because 
the scope of this term includes the posting of ones phone number (part of the received 
information) which facilitates communication by allowing a person to call you. The 
facilitating step involves no further manipulative step using technology. The only use of 
technology in this claim is the receiving and posting of information, which is not 
considered to be within the technological arts and is not considered statutory. 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1-3 are rejected under 35 U.S.C. 102(b) as being anticipated by 
eBay.com. 
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For claims 1 ,3, eBay.com was founded in 1995 and is a web site where a person 
can send information relating to an item or service for sale. eBay receives the 
descriptive information about the item or service for sale and electronically posts the 
descriptive information for potential bidders to view. The potential bidders are able to 
view the information and place a bid if they desire to do so. A list of parties with an 
intent to bid is maintained as claimed. This is the list of registered eBay users that must 
register to use the eBay service and place a bid. When bids are submitted for a given 
item/service, eBay will keep track of the bidders and who has the current highest bid. 
eBay updates the bidding status as claimed. With respect to the claim language reciting 
that the descriptive information is related to a construction project, this can be viewed in 
two manners as follows: 

a) The language is non-functional descriptive material that does not serve as 
a limitation. The descriptive information simply describes what the item/service is that is 
being offered for sale. This is just descriptive information that is not being manipulated 
in any manner and is just data that is being displayed. The data stored by eBay is the 
same kind of data, it is descriptive data on the item or service being offered for sale. A 
recitation directed to the kind of descriptive data (a home project versus a baseball 
card) that is being displayed will not be a limitation that will patentably distinguish over 
eBay. In re Gulack, 217 USPQ 401 (CAFC 1983). 

b) The language "descriptive information related to a construction project" is 
very broad language and really does not define much of anything. Almost anything can 
be considered "related to a construction project". This can be the sale of work tools by 
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an individual, or the sale of a bulldozer, or even the sale of a desk that can be used in a 
trailer on site at the construction project (project manager office). The language "related 
to a construction project" is so broad that anything can be considered related to a 
construction project in some way. Workers drink coffee at construction sites, so 
anything having to do with coffee can be considered related to a construction project. 
eBay satisfies what is claimed. 

For claim 3, the facilitating communication step is satisfied by the fact that eBay 
requires the buyer to contact the seller in 3 days if you are the highest bidder. 
Communication is required. 

For claim 2, the examiner considers the recited structure of the system to be 
inherent in eBay. The use of a server and a database are inherent in eBay, they are 
necessarily present. A server is required to manage/control the operations of the data 
and the database is required to be able to store data on customers and items for sale. 
The server of eBay does what is claimed functionally because eBay does exactly what 
is claimed. Information is posted, a list if maintained, and bidding status is updated as 
claimed. The language directed to the kind of data being stored (or posted) is non- 
functional descriptive material that does not serve as a limitation. In re Gulack, 217 
USPQ401 (CAFC 1983). 

5. Claims 1-3 are rejected under 35 U.S.C. 102(b) as being anticipated by 
nationalcontractors.com. 

For claims 1,3, Nationalcontractors.com is a web site that started in 1997 and 
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provided for the posting of available construction projects and viewing by potential 
bidders. Information was received that described construction projects. See the list of 
"Upcoming Projects" portion of the web page. The projects are posted electronically so 
that "prescreened contractors" can view the posted projects and place a bid on the job if 
they want to. A list of parties intending to bid is maintained as claimed because the 
contractors are "prescreened" ahead of time and are registered users of the website. 
The bidding status is updated as claimed because the system keeps track of the highest 
bid and who the highest bidder is. 

For claim 3, the facilitating of communication of bids is satisfied by the fact that 
bids are taken between a contractor and a seller (i.e. interested parties). 

For claim 2, the examiner considers the recited structure of the system to be 
inherent in nationalcontractors.com. The use of a server and a database are inherent in 
nationalcontractors.com, they are necessarily present. A server is required to 
manage/control the operations of the data and the database is required to be able to 
store data on contractors and the listed construction projects. The server of 
nationalcontractors.com does what is claimed functionally because 
nationalcontractors.com does exactly what is claimed. Information is posted, a list if 
maintained, and bidding status is updated as claimed. 

6. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Elliott (6446053), Thompson (6393410), Wares (20010044768), 
Shemesh (6847939), Barni et al. (6064981), Chou et al. (6035289), and Curelop et al. 
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(WO 01/1 1526) disclose auction types of systems or are related specifically to 
construction project systems. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dennis Ruhl whose telephone number is 571-272-6808. 
The examiner can normally be reached on Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Weiss can be reached on 571-272-6812. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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